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OATHS, AFFIDAVITS AND STATUTORY DECLARATIONS BILL 2005 
OATHS, AFFIDAVITS AND STATUTORY DECLARATIONS  

(CONSEQUENTIAL PROVISIONS) BILL 2005 
Cognate Debate 

On motion by Hon Sue Ellery (Parliamentary Secretary), resolved - 

That leave be granted for the Oaths, Affidavits and Statutory Declarations Bill 2005 and the Oaths, 
Affidavits and Statutory Declarations (Consequential Provisions) Bill 2005 to be debated cognately. 

Second Reading - Cognate Debate 
Resumed from 6 April. 

HON SIMON O’BRIEN (South Metropolitan) [8.17 pm]:  The government’s intentions for bills are meant to 
be reflected in their second reading speeches.  In reviewing the second reading speeches for these bills, I noted 
the following.  In relation to the principal bill, the Leader of the House, as the sponsoring minister, noted in his 
opening remarks - 

In a modern state such as Western Australia, the way in which oaths, affirmations, affidavits and 
statutory declarations are made should reflect the needs of the twenty-first century, rather than those of 
more historic times.  

Hon Kim Chance:  I couldn’t have said it better myself.   

Hon SIMON O’BRIEN:  The Leader of the House did not.  I want to talk about some history as we discuss this 
bill.  There is some very interesting history that we can draw upon.   

Hon Kim Chance:  It is a historic bill.   

Hon SIMON O’BRIEN:  It is, but I point out, among other things, that we could not say that there has never 
been one like it.  In fact, it is a quite common form of bill.  In the second reading speech of the Oaths, Affidavits 
and Statutory Declarations (Consequential Provisions) Bill 2005, the Leader of the House noted the assertion on 
behalf of the government that - 

Western Australia needs a more modern and efficient system of justice.  Therefore, this bill, together 
with the Oaths, Affidavits and Statutory Declarations Bill 2005, will give this state comprehensive and 
contemporary laws regulating oaths, affirmations, affidavits and statutory declarations.   

What bold assertions these are from a government that thinks it has a mandate to recast society and society’s 
values according to its own current values and that it should be the author and, ultimately, the arbiter of what 
legislation prevails in Western Australia, particularly if it reflects the needs of the twenty-first century and 
rescues the Western Australian people from the traditions and values that they have held dear for many years.   

The Attorney General, who is behind these two bills, continues to assert that we need a more modern and 
efficient system of justice.  It is interesting to note the type of modern and efficient system of justice the 
government is delivering.  I will not stray from the relevance of the bills before the house, Mr Deputy President, 
because you will jump on me.  

THE DEPUTY PRESIDENT (Hon Ray Halligan):  From a great height.   

Hon SIMON O’BRIEN:  That might be justice.   

However, seeing that the government has made these assertions, one cannot help but contrast its priorities to 
deliver us twenty-first century affidavit legislation, while at the same time fill our prisons with fine defaulters 
and empty out serious offenders.   

Hon Kim Chance:  All 28 of them.  There are 28 fine defaulters in jail at the moment.   

Hon SIMON O’BRIEN:  When did the Leader of the House discover that?   

Hon Kim Chance:  I think I found that out from the Minister for Justice.   

Hon SIMON O’BRIEN:  Was it at cabinet?   

Hon Kim Chance:  I do not think so.   

Hon SIMON O’BRIEN:  What concerns the people of Western Australia when it comes to justice is protection 
for our law-abiding citizens, particularly the young, aged and vulnerable, and it is about seeing just deserts 
dished out to those who transgress.  I very much doubt whether the twenty-first century modern, forward-
looking, essential new justice system that some Western Australians might cry out for is met by a new Oaths, 
Affidavits and Statutory Declarations Bill.   
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Hon Kim Chance:  It is a step in a long journey.   

Hon SIMON O’BRIEN:  Nonetheless, that is what this government is dishing up.   

What do these bills contain?  We discover from the government’s presentation in the first bill that it does a 
couple of things.  It consolidates legal provisions relevant to making oaths, affirmations, affidavits and statutory 
declarations.  I have not read that on the front page of the newspaper, but I am sure it excites some people.  The 
other thing it does, and this does excite people, is it proposes to introduce so-called religiously neutral wording 
to oaths given in the Western Australian jurisdiction.  The consequential provisions bill proposes to do certain 
things and here is where we find out what our Attorney General is really up to.  He says -   

Importantly, the bill will remove the requirement that members of this Parliament and local government 
councillors take an oath or make an affirmation of allegiance to the Queen.  

In 1997, when I had the great honour to first swear an oath of allegiance to Her Majesty in this very chamber, I 
did so in the company of a number of other members including Hon Giz Watson.  I believe Hon Giz Watson 
took the affirmation of allegiance on that day and later was quoted in the press musing that how interesting it 
was that God was optional but the Queen was not.  I know that Hon Giz Watson will take this bill very seriously 
because I want to take the opportunity to respond to these couple of matters.  I am sure there are many members 
who wish to comment on the controversial area of religiously neutral or otherwise, and I will listen with interest 
to witness that.  As I indicated to the Leader of the House, I want to refer to matters historic and traditional and 
what will best serve us in the future.  In particular, I want to examine this question once and for all; that is, why 
it is important to make an oath or affirmation of allegiance to the Queen on becoming a member of this house 
rather than some other contrived obsession held by he who currently has the power to introduce such bills into 
the Parliament at this time?  I ask this question because I find no identification with the terms put forward by the 
government about compelling reasons and getting into the twenty-first century and a more efficient system of 
justice when I view these proposals.  There are some real dangers in what is being proposed, particularly in the 
consequential provisions part of the bills we are considering.  I will come to that in due course.   

I come back to the traditional and the historic, because I know the Leader of the House is interested.  Indeed, he 
used the terms himself in his second reading speech.  When I was examining the sort of legislation that will be 
repealed by these bills, I went, of course, in respect of the imperial acts to the book “Adopted Imperial Statutes 
Western Australia” collected and arranged by J.C.H. James and published by authority in 1896 to view the 
provisions we are doing away with.  When I went to the first of these acts to be repealed on page 22, my 
attention alighted on another bill on that same page that is highly relevant.  It is, of course, Anno Primo Gulielmi 
IV. Regis Cap. 66.  For the benefit of the minority of members who are not immediately familiar with this 1830 
statute, I remind them that the legislation was an act for reducing into one act all such forgeries as shall 
henceforth be punished with death and for otherwise amending the laws relative to forgery.  That is dated 23 July 
1830.  As the expression goes, “they don’t write them like that any more”.   

Hon Kim Chance:  More is the pity.   

Hon SIMON O’BRIEN:  Indeed.  The pity goes beyond that because later, under 29 Victoria Cap. 5, which 
would have been about 1866 or so, the twenty-ninth year of the reign of Her Late Majesty Queen Victoria, there 
was obviously a change of heart because sections 1 to 20 and 22 to 32 were deleted from that marvellous statute, 
so now there is only one section that remains - section 21.  Section 21 provides basically that the rector, minister 
or priest of a parish is not liable for any penalty for correcting, in the mode prescribed, accidental errors in the 
register.  We learn several things from this casual observation.  Firstly, there is nothing modern, progressive or 
twenty-first century about consolidating various provisions in one act.  Indeed, in 1830, there were presumably a 
number of acts that dealt with forgeries and other matters that developed over hundreds of years in various 
statutes, all punishable by death, and someone with a very well-ordered mind decided that they all needed 
consolidating into one convenient easy-reference act.  Therefore, the idea of consolidating provisions on related 
matters held in various acts is not new.  The second thing we learn from this is that the current community does 
not have a monopoly on bleeding hearts and softies, who later went through this statute and took out all the 
juiciest bits, leaving only for the parsons, rectors, vicars and priests the capacity to go about their business of 
filling in the register of the church by hand, secure in the knowledge that, if they made a typographical error, 
they could cross it out, put in the right figure and initial it without fear of a trip to Tyburn and a date with the 
hangman for such a transgression.  Of course, that act is still in force, with its one provision. 

The next act, and the reason I referred to this, was Gulielmi IV. Regis Cap. 4 from July 1831, “An Act to abolish 
certain Oaths and Affirmations taken and made in the Customs and Excise Departments of His Majesty’s 
Revenue, and to substitute Declarations in lieu thereof”.  People have been changing, amending and legislating 
these sorts of provisions for a very long time indeed.  We need to acknowledge that most of the provisions we 
are dealing with in these bills, and most of the situations that they propose to address, have already been 
contemplated many times, and legislation already exists taking care of most of the situations now contemplated.  
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Unlike other bills we have dealt with, I hope there is no suggestion on the government’s part that, if we want to 
question any proposed provisions in this bill, we are trying to commit a heinous act, or that the delay in the 
implementation of these provisions will somehow cause the sky to fall.  They are very old matters that go back, 
literally and legally, to time immemorial.  I forget the date that was once legally established in British courts as 
the date before which was to be known as “time immemorial”.  I think it was some time during the fifteenth 
century.  The origins of oaths go back long before that date, whatever it is.  I wonder how many provisions have 
been created in law in the centuries in between.  I am not interested enough to dig them all up, but it is an 
interesting subject.  

Hon Kim Chance:  It may even be millennia, not centuries. 

Hon SIMON O’BRIEN:  I suspect the minister may be right.  In the principal bill we are dealing with, there is a 
consolidation of a body of law in Western Australia on oaths, affidavits and statutory declarations.  I think it is 
fair to say that this bill is in very large part a consolidation of what already exists.  In the process, the 
government has taken a couple of opportunities to change, vary or tweak the provisions that apply.  I will come 
back to the first of those towards the end of my remarks, because it relates to a controversial matter.  I will 
quickly canvass some of the other matters.  I note that in schedule 2 there is a new and consolidated list of 
people, by occupation, who will forthwith be authorised witnesses for statutory declarations.  That includes some 
new categories.  I particularly notice that it includes members of the Institution of Engineers Australia, other than 
at the grade of student.  I recently received an inquiry from an engineer as to why engineers could not witness 
statutory declarations.  Indeed, he has now been provided with a copy of the bill.  Perhaps soon he will be able to 
do that.  The bill, particularly in its non-controversial elements, notes that rubber stamp signatures may not be 
used, though obviously name stamps can be used with a handwritten signature.  It deals with affidavits and 
declarations by people who are blind or illiterate, people who are not conversant with English, and with oaths, 
affirmations or statutory declarations that, despite this proposed law, if they be slightly deficient, may still be 
acceptable for legal purposes.  That recognises a form of reality.  Basically, the first bill draws together the 
various threads of the law on statutory declarations, affidavits, oaths and affirmations, that have been arrived at 
through a process of evolution in this country.  Most of us will be familiar with the matter of oaths and 
affirmations, because this is not new.  I wonder what controversy was first excited when a prospective witness 
said that he did not want to swear or promise by almighty God to tell the truth because he was not a believer, and 
it would not make any difference to his conscience if he were to so swear.  A solemn substitute, in the way of an 
affirmation, was developed.  I wonder how much controversy that excited at the time.  I imagine it would have 
been significant.  Now, in part 2 of the principal bill, the government by its proposal excites some further 
controversy, by referring to “religiously neutral” oaths.  Clause 4(1) sets out the forms of oaths that may be 
taken.  The several alternatives according to the person’s preference are - 

(a) I swear by Almighty God . . . ; 
(b) I swear by [name of a deity recognised by his or her religion] . . . ; 
(c) I swear, according to the religion and the beliefs I profess,  

I understand some other members wish to comment on this.  It is interesting to note the interest taken in the 
subject.  Clause 4(3) sets the basic parameter that - 

a person who has to take an oath may take an oath in any form or manner that he or she wants if the 
person before whom he or she is to take the oath is satisfied that - 
(a) the oath will bind the person’s conscience; and 
(b) the person understands the consequences of taking an oath. 

That is probably the most valuable part of the clause in setting out those parameters; that is, the oath will bind 
the person’s conscience and the person understands the consequences of taking an oath.  By that, of course, is 
meant the legal consequences of taking an oath.  In a society that has long recognised that there should be 
provision for an oath commencing with the phrase “I swear by almighty God” or an affirmation expressed in 
non-religious terms, it is interesting that some controversy has been generated by what is in essence an 
intermediate form of approach.  Some people who may wish to swear a religious oath might consider the phrase 
“I swear by almighty God” inappropriate.  I must admit that I have some difficulty understanding what the 
objection to it might be.  Most of the major religious beliefs of the world do contemplate a single deity known by 
various names but which is generally referred to in English as “God”, whether it be any of the Christian 
religions, Judaism or Islam.  However, I know that some other members have some strong views that they want 
to express on that matter and they can speak for themselves.  I offer those comments simply to place my 
recognition of them on the record. 

I know in my conscience the type of oath I need to swear.  On each occasion that I have been required to swear 
my allegiance in this chamber I have elected to swear an oath that commences with the phrase “I swear by 
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almighty God”.  I will continue to do so if I am again honoured to serve as a member of Parliament in the future.  
I will do that for the simple reason that that is in accordance with my belief.  I do not want to force it on anyone 
else, but I will defend it against anyone else.  If this legislation sought to remove religion from our oaths, I would 
fight against it tooth and nail.  However, it does not do that, and I am not particularly offended by it.  It provides 
an oath that would bind my conscience and is one that I can understand.  I think it also provides the capacity for 
anyone else to do that, which is what is needed when requiring people to swear an oath. 

Hon Bruce Donaldson:  Does it extend to removing the Bible from taking an oath and the ability for people to 
swear an oath on the Bible? 

Hon SIMON O’BRIEN:  No.  A couple of options are available for people who are required to take an oath.  
This is an item of interest.  A sacred book is recognised by one’s religion.  In my case it is the Bible, and other 
religions have similar books.  All members have attended citizenship ceremonies at which people swear 
allegiance to Australia on the Koran for instance.  That is a reasonable substitute.  If no such suitable book is 
available to hold in one’s hand while one swears an oath, the accepted substitute in law is to raise the right hand 
as one swears the oath.  I certainly do not want references to God to be made unavailable to people.  Some may 
oppose it and some may propose it; I would certainly resist that proposal.  The importance of an oath is the 
recognition that it will bind people through their conscience to either give true allegiance or true witness, or 
whatever is appropriate depending upon the circumstances on which they are swearing the oath.  I quite candidly 
admit - I am sure many other members will admit it also - that the highest form of commitment I can offer on the 
part of my conscience is an oath to swear by almighty God.  It would be a sad day if that were ever removed. 

Hon Bruce Donaldson:  It would remove the freedom of choice. 

Hon SIMON O’BRIEN:  Indeed.  That must be available.  The first bill we are debating is interesting.  It 
proposes to do many things by consolidating a number of acts and practices.  It asserts that it will bring us into 
the twenty-first century and provide us with something that is currently missing.  I do not believe that it adds 
much to the practices in Western Australia.  That leads me to my next question: why is this legislation absolutely 
necessary?  What is compelling us to consolidate all these provisions and to tweak the legislation and pass it off 
as some type of up-to-date matter of progress in Western Australia?  Where is the clamour and where are the 
petitioners who are asking for these provisions to be consolidated?  I wonder whether back in 1830 there was a 
hue and a cry from people who said it was awfully messy that there were so many statutes that provided for the 
death penalty for various types of forgery and that they should be consolidated in the one act.  I doubt very much 
whether that was the case.  In 2005 I certainly have not heard much of a clamour from people asking us to 
consolidate our oaths and affidavits legislation into one act, because it will be an opportunity to do more than 
just consolidate; it will actually make some subtle variations.   
By and large, this legislation is not contained in the first bill that we are considering cognately; it is in the second 
consequential provisions bill.  That is where the sting in the tail exists.  The consequential provisions bill 
proposes to do quite a few things.  It proposes to repeal some legislation and make significant amendments to 
other legislation.  This is a fairly standard ploy or tactic employed by the government.  Indeed, as we get into the 
fifth year of this government, we are starting to recognise it.  Whenever the government has some legislative 
change it wants to make - some fundamental attack on the traditional values or established practices in our 
society - there are a few things it has to do as it embarks upon that course.  The first thing it has to do is tell 
everybody that what it is doing is dragging the state into the twenty-first century.  How could anyone object to 
being dragged into the twenty-first century?  People have to be told that they need a modern, streamlined and 
efficient system that will take them forward.  Thereby, by definition, people have to be told that the system we 
have now is not efficient and modern enough for their needs and has to be changed.  The government then comes 
up with some legislation that puts forward some measures that most people would not disagree with; indeed, 
measures with which they are familiar.  That is why the government proposes legislation that simply 
consolidates that which already exists.  If the government wants to tweak it a little bit, that helps justify it.  The 
government brings forward reasonable-sounding legislation that would, I hope, be reasonably non-controversial.  
It is all put into one bill.  No-one will be worried about that, because what it is about things like clause 15, which 
states that a rubber stamp signature should not be used when witnessing an affidavit or a statutory declaration.  
That is pretty innocuous stuff, is it not?  Of course, it is not in the first bill that we find the things we need to 
watch out for.  I have seen this tactic used by this government many times.  It is the accompanying legislation 
that we have to watch out for.  However, a person would not think that, because it seemingly contains just 
consequential provisions.  I wonder what members think of when they think of a consequential provisions bill.  It 
is meant to be further amendment of a very minor nature consequent upon the amendment of a principal act or 
the creation of a new principal act.  For example, if a principal act is changed in such a way that the name of the 
act is changed, but it is the sort of act that is referred to in 101 other acts of Parliament, a consequential change 
may be required in the other 101 acts, so that where the old name of the principal act appears, the new name is 
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substituted.  That is a consequential provision.  The consequential provisions in this consequential provisions bill 
are anything but that.   

The first provision I draw attention to is contained in clause 4, which deals with the repeal of various imperial 
acts.  The Attorney General loves to do this.  He does not like things imperial; he does not like things traditional; 
and he does not like things that have brought us to the current state of parliamentary democracy and prosperity 
that we now enjoy if they hark back in any way to the monarchy.  I like the way he has decided to repeal some 
acts that probably do not need repealing.  More seriously though, I said in my earlier remarks that I wanted to 
pick up on the second reading speech assertions that this legislative package will be historic and deliver a 
modern and efficient system of justice.  In considering the monarchy and, in this case, how we swear oaths, and 
in considering matters historic and acts of Parliament and parliamentary processes, I was amazed with what I 
then read in subsequent clauses in the consequential provisions bill.  These are not consequential provisions 
flowing from the principal bill; they are about changing the Constitution Act 1889 to remove references to 
serving the monarch.  That is a massive change in the arrangements that currently exist, and it is one that matters.  
It treats glibly whether a person is a monarchist or likes being tied to some form of Anglo apron strings.  That is 
not what it is about at all.  I am always appalled when I see evidence of the Attorney General’s distaste for 
references to the monarchy in our institutions and legislation.  The Constitution Act 1889 has prescribed, since 
1889, that persons who become members of this Parliament - like Hon Giz Watson and me in 1997 - have either 
to swear an oath or affirm allegiance to Her Majesty Queen Elizabeth II, and her heirs and successors according 
to law.  It is now proposed that members should swear or affirm that they will faithfully serve the people of 
Western Australia as a member of the Legislative Council.  Is this a significant change?  I think it is, otherwise 
why is it being made?  It is certainly not a consequential provision.  It is significant, and here is why.  Earlier in 
my contribution I made reference to an early act of Parliament in the reign of his late majesty, William IV, in 
1830.  He was an uncle of Queen Victoria.  Times were a bit different then and the relationships between 
Parliament and the monarchy were somewhat different than they are today.  They were a heck of a lot different 
from what they had been in preceding centuries.  Members of this house and any other house need to understand 
that the current constitutional arrangements vis-a-vis the monarchy and this Parliament did not occur by accident 
or because someone had a better idea than those who had gone before.  The history of our Parliament has 
developed over 900 years and has seen some dramatic eventualities, the sort that we would see as quite alien to 
the practices that now occur, for example, in this Parliament.  However, we are the direct inheritors of 
consequences of events that have affected parliamentary representation over the centuries.  We are the inheritors 
of the consequences of what happened at Runnymede and the events of the English Civil War during the 1640s 
between the forces of the king and those of Parliament.  Parliament as we know it, and as it has evolved through 
Westminster, has had to confront the question of the relationship between Parliament and the Crown many times, 
sometimes with some very unhappy results.  The monarchs of hundreds of years ago were quite different from 
Her Majesty Queen Elizabeth II in the way they viewed the Parliament.  Over the centuries, monarchs in the 
direct line of succession have been required to abdicate or have been forced to flee.  Indeed, in 1649, 
parliamentarians like us - because we are part of the same heritage - had to chop off the head of a king who 
would not acknowledge the sovereignty of the Parliament.  Therefore, the arrangements that exist today have 
grown out of those events, and more.   
The current constitutional system is quite extraordinary.  A lot of people do not understand the current system.  
However, people must understand, and we as parliamentarians must understand, that the current constitutional 
arrangements have grown up over centuries.  They have not grown up by accident.  It is lamentable that 
legislators, or those who are able to form governments from time to time, sometimes think that they are smarter 
than those who have gone before them.  We should not dismiss those who went before us, and who drafted and 
implemented the Constitution Act 1889, including, incidentally, the minor addition of schedule E - namely, the 
oath and affirmation of office - by thinking that we are smarter than they are and we have a better understanding 
of what should be done.  If we ignore the hard experience that has been learnt in some of the incidents and 
confrontations that I have mentioned, then we will expose ourselves, and others who follow, to the perils that 
history has already moved us away from, and we could well be condemned to repeat those experiences, or others 
like them.  It has taken 800 or 900 years to finally arrive at an arrangement whereby monarchs are seen to be the 
embodiment of we the people in a community, rather than absolute monarchs who have the capacity to be tyrants 
and exercise the power of life or death upon all based merely on a whim.   
Some people may think that what I am saying is a pretty strange departure from what needs to be said when 
considering a consequential provisions bill that deals with the dry old subject of oaths, affidavits and statutory 
declarations.  I put it to members that it is nothing of the sort.  I do not know what motivates governments that 
want to change an oath and a procedure that has grown up over centuries, and that, even in this young 
jurisdiction, has been with us for well over a century, for no apparent reason.  The principal bill does not 
necessitate that we should change the oath.  There is no outcry in the community that we should change the oath 
and reorient our allegiance.  The government has offered no reason that we should change the focus of our 
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allegiance.  All it has done is make some vague reference to the need to modernise our justice system.  I think 
most people would be of the view that the relationships that currently exist between Parliament and the Crown, 
and the rights of everyday people that are upheld by that balance of power, serve our community well.  They 
have done so traditionally, and they continue to do so now.  They are certainly a rock and a reassurance when we 
contemplate the twenty-first century that we now embarking upon.   
Therefore, with all that in mind, I have to ask myself: why has the government chosen to put in a consequential 
provision that we do not need, and that will change the oath of office, because it will take out references to the 
Queen and insert some other words about serving the people of Western Australia?  When we as 
parliamentarians serve the Queen, we are serving the body of humanity that is the people of Western Australia.  
We are doing that already.  What do we need to protect that body of humanity against?  It is tyranny.  It is the 
same tyranny that existed in 1215 when a king was compelled to sign the Magna Carta.  It is the same tyranny 
that existed in 1649 when a king was led out by parliamentary forces to his execution.  It is the same tyranny that 
we in this country explicitly reject while we enjoy the privileges and the freedom from tyranny that we have 
taken for granted since before federation.  It seems that we can appreciate that only when we do not have it, 
because we now suddenly want to throw it away.  The purpose of the monarchy is not so that we can have some 
little old lady, or some man or some future boy king, with some sort of pop star status to whom we all have to 
fawningly pledge allegiance.  Of course it is not.  The purpose of the monarchy as it has evolved over the 
centuries, and as it exists today, is to be the people’s defence against tyranny and the excesses of governments 
that reckon they know better than those who went before them and know better than all the rest of us.  The 
reason we pledge allegiance to a monarchy is so that it will be an antidote to government.  We need to keep that 
in balance, otherwise things will quickly skew widely out of balance, particularly when governments think they 
know better than anyone else what is good for the people, what values they should exhibit and what they should 
think and say.   
Members opposite may want to pour scorn on the seriousness with which I view this provision.  They are 
welcome to do that.  However, I hope they never have cause to rue that sort of frivolity, because I will now 
outline the sort of thing to which the government is genuinely exposing itself, for no reason.  The proposed oath 
refers to faithfully serving the people of Western Australia.  What a curious provision.  Are we not all here to 
faithfully serve the people who elect us?  Are we not all here with some motivation to serve the community, and 
all those other warm and fuzzy things?  Who defines what serving the people of Western Australia means?   
Hon Giz Watson:  The people of Western Australia, obviously, not the Queen!  Goodness gracious! 
Hon SIMON O’BRIEN:  The member does not understand the serious point that needs to be made here.  The 
member is right.  I am in complete agreement that it is the people of Western Australia who determine what they 
want; and that is how it should be.  However, if we have an oath that is couched in these terms, we will run the 
risk not tomorrow, not after it is proclaimed, not a year from now, and perhaps not in a number of years from 
now, that the question will arise of who decides what it means to serve the people of Western Australia.   
Hon Sue Ellery:  You could ask a similar question about who decides what it means to swear allegiance.  To 
swear faithful allegiance could mean different things to you than it means to me.   
Hon SIMON O’BRIEN:  What concerns me - I will wrap up this point at this time, because I have either made 
the point or I have not -   
Hon Sue Ellery:  I understand the point you are making, but I think you could ask the same question about 
allegiance.  
Hon SIMON O’BRIEN: The parliamentary secretary might like to expand on that if she is of a mind to do so.   
The DEPUTY PRESIDENT (Hon Ken Travers):  The parliamentary secretary will get a right of reply.   
Hon SIMON O’BRIEN:  The balance of power in a constitutional monarchy exists between the Parliament and 
the government.  A key part of the Parliament is the Crown.  The Crown is situated in the Parliament.  Over the 
centuries, Parliament has firmly planted the Crown under its wing.  It can now act in cooperation with the Crown 
and with a shared sense of purpose that was absent on other occasions over the centuries.  The other balance is 
the government.  I fear that a situation will arise in which the government of the day - not the people - will 
decide what it means to faithfully serve the people of Western Australia.  That is the irony.  The bill refers to 
“the people”, but whoever has the power - that is, the government - at any particular time might decide what it 
means to serve the people of Western Australia, in the same way as acts are being rewritten, even though they do 
not need rewriting, simply because those in power reckon they know best.  The Oaths, Affidavits and Statutory 
Declarations (Consequential Provisions) Bill, therefore, exists in a similar vein.  None of the consequential 
provisions is, in effect, a consequential provision.  The consequential provisions are not needed.  They are there 
at the whim of someone in government who has the power to change them.  Therein lies the proof of what I am 
saying; that is, if we give people the power to indulge themselves and demonstrate how clever they are and how 
they know better than the rest of us, that power will be used.  That is why we should not change the oath.  The 
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amending provisions for a range of acts are even more regrettable.  For example, I refer to where, after deleting 
the reference to the Crown, we start talking about the state of Western Australia as if it is something that people 
should swear an oath to.  What is the state of Western Australia?   
Hon Kim Chance:  What is the monarch?   
Hon SIMON O’BRIEN:  The Leader of the House should have been listening.  Is the state of Western Australia 
a geographical land mass, a body of humanity, an institution, a set of traditions, real estate or the government of 
the day?  
Hon Sue Ellery:  That is very philosophical.   
Hon SIMON O’BRIEN:  At least someone is thinking about it.  As the late Professor Les Marchant put it, one 
thing we in this state and other westernised democracies that have inherited the Westminster system must be 
wary of is governments that want to create a corporate state as if it is capable of imposing a corporate identity on 
the traditional identity that it seeks to replace.  I fear that we are seeing symptoms of that in the provisions of 
these bills.  As Hon Sue Ellery pointed out, I am getting into a fairly philosophical debate.  However, I am doing 
that because it needs to be done.  There is no other answer to the question: what the heck are these consequential 
provisions?  They are not needed.  This legislation is not needed.  It is about doing things that do not need to be 
done.  The government is pretending that it will somehow achieve something, when all it is really doing is 
creating a blind, behind which it can slip through other provisions.  The opposition in the other place was aware 
of that.  We, in this house, do not see any reason that we should be any different.  For those reasons, the 
opposition opposes the bills.  We do not believe in tampering with our traditional institutions simply for the sake 
of it.  We are wary of and eager to defend against worse motivations than those that try to supplant the values 
that we hold dear with something that someone with another political agenda is trying to foist on us.  With those 
thoughts, the opposition opposes the bills.   
HON GIZ WATSON (North Metropolitan) [9.17 pm]:  I am surprised that more members opposite have not 
leapt to their feet to talk about this bill.  The Greens (WA) enthusiastically support both bills.  It is refreshing to 
see Parliament following the lead of the community.  I am sure that, like me, other members have attended 
citizenship ceremonies, which have been an interesting experience.  I have observed the challenges of making 
such ceremonies relevant and meaningful to participants.  These bills relate to the issue of moving with the 
changes in the composition of a community and what makes a meaningful oath, affirmation or statement of 
allegiance which, of course, is what is made in a citizenship ceremony.  It is interesting that those ceremonies 
have a variety of forms from which people can choose.  Attending those ceremonies has got me thinking about 
how we ensure that the nature of the ceremonies and the words that are used are treated with respect, meaning 
and a sense of seriousness by the participants.  These bills will achieve that change which, in our view, is long 
overdue.  The key to this issue is that oaths, affidavits and statutory declarations should maintain their 
significance.  The core issue is that those who are making oaths, affidavits or statutory declarations understand 
the seriousness and significance of making those statements.  Clearly, the bills deal with that.  Clause 4(3) of the 
Oaths, Affidavits and Statutory Declarations Bill 2005 states -  

Despite subsection (1) a person who has to take an oath may take an oath in any form or manner that he 
or she wants if the person before whom he or she is to take the oath is satisfied that -  

(a) the oath will bind the person’s conscience; and 
(b) the person understands the consequences of taking an oath.  

That is a critical component and, combined with the flexibility that is now being provided for a person who is 
taking an oath, affidavit or statutory declaration to choose from a variety of options, it continues to fulfil the 
requirement that it be treated as a serious matter.  The law will make it clear that a person before whom an oath, 
affidavit or statutory declaration is made must be satisfied that it will bind the conscience of the person who is 
making the oath, affidavit or statutory declaration.  That is the key issue.   
As much as I listened with interest to the contribution by Hon Simon O’Brien, I cannot help but think how 
different are our world views on this matter.  It is true that, historically, the use of the term “God” in oaths and 
affidavits was considered to be the key to ensuring that people understood the seriousness and gravity of what 
they were doing.  However, even historically, it is arguable whether people’s belief in God was the key.  A lot of 
people were probably superstitious, or too fearful to do anything else.  I do not think that having a requirement 
that Almighty God be part of the process actually indicated that people believed in God.  Some people did and 
some people did not.  To me, it is a historic inertia that has resulted from this being written into the law.  For 
whatever reason, it was decided that putting “God” in the oath or affidavit was a necessary part of it.  It might 
have reflected a broader belief in the Almighty God, but I do not think it necessarily meant that it was 
meaningful to everybody.  It has always been questionable whether it was a requirement that all people felt 
comfortable with.  It is a very good move to allow people who are making an oath or affidavit to swear by the 
name of any deity recognised by his or her religion.  That amendment raised with me the interesting question of 
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what would happen if the person making an oath or affidavit were a devil worshipper.  Would it be acceptable, 
under the legislation, to use Satan?  I do not want to be too frivolous about it, but if a person is able to name his 
own deity, it will open up all sorts of possibilities.  I do not agree with Hon Simon O’Brien’s comment that most 
religions have a single deity.  Certainly Hinduism would leave a person open to making an affirmation to a range 
of - 
Hon Simon O’Brien:  Many adherents of religion in Australia tend to have a single deity, but you are right.   
Hon GIZ WATSON:  A lot of them, but it is not across the board.   
Hon Simon O’Brien:  Absolutely; I agree.   
Hon GIZ WATSON:  I note with interest that the bill also repeals a couple of quite old acts, including some that 
relate to Quakerism.  That particularly interests me because my mother is a Quaker.  One issue for Quakers is 
that they will not take oaths - 
Hon Simon O’Brien:  Quakers and Moravians.   
Hon GIZ WATSON:  They simply say, “My aye is my aye and my nay is my nay”.  That is it; they will not 
swear on the Bible or in the name of God, even though it is basically a Christian faith.  I have a lot of sympathy 
for that; it is perhaps why I feel so strongly about this matter. 

Hon Simon O’Brien:  That was recognised in the law back in 1833.   

Hon GIZ WATSON:  Yes.  As the honourable member had the only copy in the chamber of an early act, I have 
not had a chance to determine what will be the consequences of repealing those acts.  I guess they will become 
redundant, because if people do not have to swear either on the Bible or in the name of Almighty God, I am sure 
that the Religious Society of Friends will be quite happy with that change.  As well as the bill moving with the 
times by recognising the multicultural and multireligious nature of our community, it addresses the objections of 
a considerable number of feminists by no longer requiring people to swear allegiance to Almighty God, because 
it is generally understood that it is a masculine God.  That is another reason I have never chosen to swear 
allegiance in those sorts of terms.  That is part of my personal objection to it.  It is interesting that the second 
reading speech referred to a Law Reform Commission report, project No 28, dated November 1978.  The bill 
enacts a couple of recommendations of that report.  The previous speaker asked why the bill was urgent and why 
we are doing this, and said that it was not necessary.  The recommendations of this report have been waiting 27 
years to be enacted.  Perhaps it is not that sudden a move.   

The Oaths, Affidavits and Statutory Declarations (Consequential Provisions) Bill 2005 removes the requirement 
for members of Parliament to make an oath or affirmation of allegiance to the Queen.  It goes without saying that 
the Greens (WA) wholeheartedly support this change.  There is no ambiguity in my mind about what it would 
mean to swear an allegiance to faithfully serve the people of Western Australia.  That is pretty unambiguous.  It 
would only reinforce the declaration that is made in this place before we start our parliamentary sittings, when 
we make our intentions clear that we serve the people of Western Australia.  If people were asked about this, I 
think most would think that it is archaic and possibly hilarious that we make an oath or affirmation of allegiance 
to the Queen.  However, I am sure that will be hotly contested by other members.  If we stopped people in the 
street and asked them whether they were aware that that was the case and what they thought, I think we would 
find that most people consider it to be an archaic approach and that it would be much more reflective of 
contemporary thinking to make it clear that our work in this place is for, and our allegiances are to, the people of 
Western Australia.   

Those are the only comments I want to make in support of these two bills.  It is excellent that no future members 
of Parliament will have to make an oath or affirmation to the Queen when they are sworn in.  I probably found 
that to be the most difficult thing I have had to do, as I was not offered the choice of not doing that.  I am 
delighted to see these changes.   

Debate adjourned, on motion by Hon Peter Collier. 
 


